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Nt the ie SUPREME COUR T, held at the | the Peace in New-York. in » the mouth of 
City Hall of the City of New-York, of || February, 1810, Braward became hound 
the term of Oct ober, in the year of!| by recognizance, in tie usual term, to 
our Lord one thousand eight huadred |! appear at the March term of tie said 


and eighteen— ; court, &c, No idictmeat was found 
BI FORE jacuinst tum; but bis recovyitanece was 
it ° ’ ; , 
The Honourable fcoptisued from dey to doy aorueg the 
lteeme of Viarch ang Apr] tae 
SMITH THOMPSON, Chief Justice, = rms of Marca and Apri, 4b. . +h On 


ue $0ih of that mouth, lr suretv, have 
ling received a police from Macon! lien 





| 
! 
the (feck af the - ¢ a ie 

. TATE. 1 U1 rt ) ge court. thal un.ess the 

f SEPH Cc y A I ES, and 1 I 2 li . OL ¢ heel tia the 

(ON AS ae costs on the vecognizance were paid it 

JONAS PLATT, as ae . eo 

_ would Ye estreated, bv order of the 

James Farnum, Clerk. |) ae ee ce eS . 

7 jplaatil before the Justice, paid the 
isum soucht to be recovered as the 
peeesy below as having been illegally 

cPRTITORARI—COSTS IN CRIMINAL CASES.) || paid. 


The defendani, before the Justice, 1 re. 
duced the followmg documentary evi- 


OBERT MACOMB, Plaintiff in Error, | 
| ence ; 


2. JOSEPH S. BRAINARD, Defend- | 
antin Error. | A book purporting to be the en- 
|] grossed minuies of the Court of Sessions 
i} tor March, 1816, wherein is ertereda 
rule or order of court, * that alt per- 
; sons bound oy recs CHizance to appear 
| and answer be called ; and tiat the «lerk 
| respite or continne their recogn zaaces 
| 


THE SAME v. JACOB SCOFFIELD.* 


oLpen & Wexrs, Counsel for the Plain- | 
tiff. 

lorruan & Cowpnery, Counsel for the 

Defendunts. until tie nextday.” The order in the case 

, of brainard appeared ty be entered auilt; 5 

and on the last dav of March term, the 

recognizance was continued over until 


a Court of General Sessions, in and for the 
ity and county of New- York, in February 
ie, 1816, b. became bound by recognizance, 
inthe newal form, to appear and ANSWEN, | and ‘i the next term. 
abid 1 | it H H ry. ° ° 
fall he order of court, at the March term || 94, ‘The engrossed minutes of April 
owing No indictment was found; but the lias , : 
reeognizance was continued, from day to day, | term, wherein the saine order is enter- 
inter, through March and April ter.ns, ac- |} ed, and the same continuunce of the re- 
“te ling to vie der and pr - tice of that ¢ ae ; c ognizance appeared, as in the March 
sure av g ¢ ce wT ’ ’ : . . 
ty having received a notice from the | minutes. ‘lo the introduction of both 
! 
' 





tlerk, to pay the costs of his recuvnizance, oF , ares 
t - - 
it would be estreated, on the 30th of April, i; those books in evidence, the plaintiff, 
1816, paid $7 25. Ina October, 1817,he brought |; before the Justice, objected, on the 
ait before rw Assistant Justice in said city, ground, that the original, instead of 
agcinst the clerk, to recover this money, as , 
- ino been illezally demanded the recover: the engrossed, minutes should be pro 
ed betore the Justice; but the Supreme Court, || duced. 
“u ecrtiorari, reversed the judgment. | 3d. A standing rule or order of the 
Sessions, ‘* that no person, bound by re- 
cognizance to appear apd answer, by 
ae theretrom, but on payment 
of the fees cf the clerk, and of the keep- 
er of the city prison. 
4th. A bill of clerk and cryer’s fees 
),, [bis cause was tried by a Jury; the other by made by the defendant, before the Jus 
ts tice, in the case of Brainard; amovunt 





fn error on Certiorari: Brainard sued 
Jacomb before the Justice for $7 25, in 
Naction for mone y had and received. It 
Ppeared in evir lence before the Justice, 
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ing, in March term, to 8705 ; 
term to $8 39—in all $16 24. 
5th. The ancient records of the Ses- 
sions from 1694 to 1772, wherein ap- 
peared to be entered a daily rule or or- 
der of the court to this effect : ** Or- 
dered, that the defendant be called on 


in April |! 


his recogmzance, and he not appearing | 
the case may be) or- | 
dered, that his recognizance be conti. | 


(or appearing, as 


nued until tomorrow morning’’—And, 
where there appeared to have been an 
adjournment from morning until the after- 
noon, * Ordered, that his recognizaice 
be continued uniil the afternoon.” 

Gth. Innumerable rules or orders of 
the Sessions, directing defendants to ve 
discharged from their recognizances, on 
payment of fees :—1. In cases where the 
prosecutors did not appear.—2. Where 


ihe grand jury returned ignoramus on.’ 


the complaint. —3. Where the complaint 
was stafed to be malicwous.—Aud, 4. 
Where the defendant was acquitted 

ith. The minutes of the Sessious from 
1772 tothe present time, whereim it ap 
pears that the same rules and orders 
relative to the continvunce of a recoe- 
nizance, were uniformly entered, as iad 
been the previous practice of the court. 

8th. Particularly the same practice 


on recogmzance, through the succes. | 


sive clerkships of Rovert Benson, Tunis 
Wortman, and William Coleman, John 
W. Wyman, and Ed. W. Laight. 

9th. Two bills of costs, for clerk's and 
cryer’s fees on recognizance; the one 
taxed Dec. 9th, 1811, by De Witt Clin- 
ton, former mayor of said city ; the other 
on Dec. 2d, 1816, by Jacob Radcliff, 
then mayor, and KR. Riker, then recor- 
der, (a case dismissed Ly the grand jury.) 
In both of these bills, the charges on the 


continuance of the recognizance were | 


allowed, according to the uniform prac- 
tice of the court. 

10th. A bill of costs of the clerk on 
recognizance, audited and allowed by 
the Judges of the Supreme Court in 


Exchequer,agreeable to a statute requir- | 
ing them to audit and allow the clerk’s | 


fees. In this bill the same daily charge 
on recognizance appeared to have been 
made by the clerk, and audited and al- 
lowed; and the bill was certified by 
Wiliam Popham, Clerk of the Exche- 








of 


cases. 

The Justice decided that the cler 
and cryer were entitled to no fees, i 
judgment for the 
plaintift, fur $7 00, the amount of the 
ball, with iaterest. 

il In October term, 1°17, the cause hay. 
‘ing been subuiited te the court withont 
utaent, Coblen, on delivering the pa 
court, that there was 


i! quer, to be atrue bill of clerk’s fee; the 
| on recognizance, allowed to Edward W. v 
rt Laight, late clerk of the Sessions. and ty 

'! be the same as had always been allowed m 
| to the clerks of that court in simila st, 
|| 


this case, and wave 


t's 


r 
7 


stated ia the 


Was 


sui 


att 


i 9 


i 


eqd: 


one ght oniy upon which the case 


Whe 


ther 


the 


Clerk 


ot the Court of “eneral Sessions in New. 


York was, by law — d to require 
recogrizance, where he had not be 

| indicted / 
On the fo'lowing term, the court di 
rected an arguinent. ‘The counsel af 
i terwards delivered a a written one to the 
}court. “Che points of argument relied 
on by the yl “niifiin error, were furnisi 
ed by me. Welis, and are in effecta 

ia Wy 

The act establishing the clerkship 
of ie Court of Over and ‘lerminer and 
| General Gaol delivery, and General Seé- 
jsions of the Pesce, in and for the City 
|} and County of New-York, gave to the 
same emolu- 


clerk of those courts the 
ments and ftces that were taken by the 
| clerks of those courts at _ time. {See 
| 5 vol. Webster’s Laws, 265, er 31st Sess. 
 C. 39. Sec. 1.) This law acest in 1808: 
| and the fees of the clerks of those cours 
| were then regulated by the fee bill of 
'1S01, by which it was provided, that no 
|| person bound on recognizance to appea 
and answer in those courts. should be 
discharged until he paid the clerk's fees. 
(2d vel. of Kent and Radcliff’s ed. Rer. 
|| Laws, 731.) 

This statute provision was in Cot: 
I formity with what has been the invarit 


|| ble practice in England on this subject: 
both before at 
According to this 
practice, a defendant has always beet 


and also im this state, 
| 
|| 
| 
| ) 
| obliged to pay costs on his dischatze 
| 
IC 


| 
isince the revelution 
| 


— his re cognizance. (Ist vol. Crow! 
r. Comp. p. 52, 57—the old minute 
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alk. 13. Jones v. Gwyn, 10 Mod. 118. 
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of the Sessions, hoth before and since || counties. This will appear from the 
the war, produced and read on the trial following considerations : 
below.) (1.) Provision is made by the general 
> The fee bill of 1801 was altered || revised fee bill, for the payment of the 
by that of 1813, by which the fees of the |! clerk’s fees of the Oyer and ‘’erminer, 
ciork of Over and Perminer and Sessions, |; aud Sessions, in New York : by another 
are regulated with those of vie other olhi- || revised act, he is entitled to “ receive 
cers ot justice (2 vol. Kev. Laws, p- iv.) | and take all the emoluments” of the for- 
Ii is trae tha: the last act does not contain |i mer clerks of those courts. 
a provision similar to the one tn the act | 
of 1201, which has just been mentioned ; | 
hui stufl. the {Pes chare: d and received 
by he plaintiia: error, were authorized | 
by the act: for it having prescribed the | 
services which the clerk isto perform, } 
nareguiated the fees he 1s to receive | 
therefor, it tuilows, that when the ser- | 
vices have been performed, the fees are | 
earned, aud the clerk is entitled to them 
Heom some source. Lhe Jegislature 3. Wheu he is discharzed by the judg. 
ever could do so idle a thing, as to |) ment or order of the court, without pay- 
nake it the duty of the clerk to periorm | ing costs. 
arucular acts, and fix the compensa- || Now these three cases will be found 
ion for them, and yet make no one lable F to embrace all in which fees can accrue 
0 pay them. Whenever, theretore, || to the clerk. 
he clerk performs the service directed |, Where a defendant is incustody, there 
y the law, he must be paid the fees al || is no mode of enforcing payment of fees, 
ved foy those services. Tle must be | as there is when there ts a recognizance, 
sleiber by the state or the defend. | 








| | This pro- 
| Vision liselt may well be considered, as 
| regards the city of New-York, arevival 
| of the Kent and Radcliff clause omitted 
inthe general act of 1613. The pay- 
ment of the clerk’s fees is also provided 
tor by law, in the following cases : 
| 1. When the defendant is in custody, 
| for capital or other offences. 
| 
| 


2. When he is bound by recognizance, 
and forfeits it. 


and therefore, and on account of his per- 
mt. To iapose this burden ou the | sonal lability to pay, the clerk’s fees 
ee, would be contrary vw ihe princi: | are, in such cases, audited and paid in 
les of public pohey + whereas it is’ the court of Exchequer, ont of the fines 
oper that a defendant should pay the | and forfeitures that have been estreated 
esis, if he has given probable cause tor from the Oyer and Terminer, and Ses- 
be prosecution ; inasmuch as this is oc- |) sions, in New-York, (Ist vol. R. L. p. 
asioned uy his own misconduct. On ) 404, sec 10.) 
he other hand, if it be malhcious, he has j Where he is bound on recognizance, 
Bremedy against the prosecutor; and || and makes default in his appearing agree- 
he very expense to which he has be-!) ably thereto, it is to be estreated, and the 
owe subjected, is one of the grounds || clerk fees are then paid out of itin the 
pi the action. (Saville v. Roberts, 1 |) court of Exchequer. (Ist vol. R. L. p. 
338, sec. 13.) 
| The same course is to be pursued 
| when by the judgment or order of the 
| court, the clerk cannot obtain his costs ; 
that is, when the court order a defen- 
!. The laws still in operation, show; dant to be discharged without paying 
Bhat notwithstanding the provision in|) costs, which, of necessity implies the 
me act of 1301, which has been refer- | power to discharge on the payment of 
ed to, 18 not contained in that of 1815 : costs. (Ist vol. R. L. p- 404, sec. 10.) 
0 material alteration was intended, or (2.) ‘Ihe most numerous class of cases 
bas beea made, in that respect, at least || are those of defendants discharged on 
3 lar as regards the couris of Oyer and {, their recognizance. Costs in such cases 
€tminer and Sessions, in the City of |! have always arisen; and as the court 
#ew-York, which stand on a different |; must have the power of ordering the 


| 
{ 


4.) Besides, the cases in which the 
taie is to pay costs, incriminal proceed- 
igs, are specified ; as will appear here- 
fier 





| 
| 
} 


voting from those courts in the other |: terms on which a defendant shall be re- 
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lieved or discharged from his recogni- |! trial, tohave been used as convertil 
yevee, it avast have the power of direct- || terms, and as the court of Sessions sane. 
ing at on payment of costs. If then a | tioned the charge by taxing, and the 
court orders a disebarge on the payment || court of Exchequer by auditing the same 
of costs, the defendant must pay them, || oa different occasions. 
or furfat Lis recognizance ; for itis a}| According to ihe English practice, too, 
part of vs conditron that be shat! appear |! the recognizances are called every morn. 
and abice the order of the court. When|!ing, and also in the afternoon, (if the 
the court, therefore, orders bis discharge |! court adjourns til then,) and are coy. 
on paying cos.s, and he refuses or ne- || tinued or respited, or estreated if de. 
giects tu de so, 4e does not abide the order |\ fault be made in appearing. Whenever, 
oj tre court, aod tnereby forfeits his re- | tnerefore, the service is actually per 
coy veance ; in which case, the clerk’s | formed, and by the order of the court 
fees will then be paid out of it in the |, there seems to be an obvious fitness ji, 
Excheg .er. allowing the clerk the corresponding 
(2) the court having made a gene- || compensation. (Offcium clerici pacis 
ra’ order (hat all defendants, upon being || 27, 29.) 
discharged from thew recognizance, 6. The act of the lst session of ou 
shui pay tue costs, at was equivalent |] legislature, passed April 10, 1818, direct. 
to ine statutory provision in the act of || ing that no fees shall be demanded « 
1601. There having been no special i any person acquitted by the verdict of: 
order, exempting the plaintiff below || jury, or discharged by proclamation, ot 
from the payaent of costs, he was |, otherwise, shews that before its pas 
bound to pay them, or be subjected to || sage, such fees could be legally de 
the forferure of his recogn:zance. || manded.* 
Then he must either have paid the costs 7. The judgment rendered in thi 
and take: up his recogmzance, or, if he || case, in the court below, was again 
neglected to do so, the Costs musi have | law and evidence. 
been paid out ef it onits forfeiture. | The points of argument on bebalfe 
(4.) It folews from these different '| the defendants in error, were prepare! 
provisions, that when @ party is !oond || by Mr. Cowdrey, and in substance wert 
m recognizance to appear at the Ses- |, as follows : 
sions, or Oyer and Terminer, in the city}; 1. The practice of demanding and re- 
of New-York, it was intended to leave || ceiving fees from defendants, again: 
iin the discretion of the court to dis- || whom no bill has been found by the 
charge him on the payment of costs or || grand jury, is not supported by any st 
not. If costs are ordered, the party || tutory provision, or legal principle 
must pay them, or forfeit bis recogni- 1 Costs at common law, in civil cases 
zance ; but, if by the special order of |, could not be recovered. (1 Bac. Ab 
the court, be ts discharged without pay- | lit. Costs. A. p. 511.) Each party, & 
ing costs, then, as by the order of the || course, paid his own costs. By analogy 
court, the clerk cannot vbtein his fees of | the defendant, who is dismissed, is bous! 
the defendant, they are to be audited and || to pay his own costs only. These at 
paid in the Exchequer. such as arise from his request, and alt 
5. The amount of the fees due to.! aot the general court fees. 
the plaintiff in this case, was less than |: 
he was entitled to, accoriing to a proper |, " An Act relative to Criminal proceedings | 
construction of the fee bill, the practice |. « ish ceacied Ure ese ee 
under it, and the taxed and andited bills H New-York, represented m Senate and Assen! 
before referred to: and especially the \| bee where any person is apr ee recog 
‘harre f, semitin . Se , tO appear in any court within this state, and “ 
cares fr regpitinger contneog the r= le eqhe ent 
5 ; arged by proclamation, or otherwise, it s" 
per charge, as the service was actually po lawful for any officer of any court, 
performed by order of the court; and | Minister of justice, to exact or reccive any I" 
as '€-piting and continuing arecognizance r = ore gp om a —— 
appear from the entries read on the Ii standing.” a a ee 
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y. By the fee bill of 1801, (L. N. Y. 
Kent and Red. ed. 2 vol. p. 83.) the de- 
jendant, in cases like the present, was 
compelled to pay the clerk’s fees; but, 
in the fee bill of 1813, (2 vol. R. L. 18.) 
the clause in the former act is omitted, 
gud nothing similar substituted. This 
provision, and its subsequent repeal, a- 
jount to a legislative exposition on the 
subject. If before the passing of the 
wctot 1801, the clerks of sessions in the 
counties of this state, were entitled to 
receive from defendants fees, as in the 
resent case, there was no need of that 
net's and its subsequent repeal restores 
parties to their former situation. No 
foes, in cases like the present, have 
heen exacted by the clerks of sessions 
nthe principal part ef the counties in 
ihe state, except during the time the 
clause anthorizing the practice, was in 
the fee bill. ‘That the clerk was entitled 
to his fees, from some quarter, in these 
cases, is not denied; but to say that a 
defendant must pay fees incurred in ad- 
verse preceedings against him, when 
discharged as innocent, from a ground- 
less prosecution, is manifestly unjust. 
Toturn him round to a malicious prose- 
cution, perhaps against a bankrupt, 
would be doubly vexatious. A practice 
inust be wrong, which leads to such a- 
buse. And, indeed, it does not follow, 
that because a defendant in a criminal 
court, may sue the prosecutor for a ma- 
licious prosecution, that therefore the 
people, or their ministers of justice, 
inay impose a heavy burden on the de- 
fendant. 

3. It may be eontended, that as in 
certain cases the clerk is entitled to re- 
ceive his fees from the exchequer, 
therefore in other cases, not provided 
ior by law, he is entitled to receive his 
‘ves from the parties; and that there is lit- 
(le hardship in this, because the defend- 
ot has occasioned the evil of which he 
‘otuplains, by being prosecuted in a 
criminal court. Here too much is ta- 
«en for granted : a prosecution is often 
tnalicious ; and it should be remember- 
ed, that every man is presumed inno- 
“ent until proved guilty. This pre- 
‘umption is strengthened in these cases, 
by the consideration that the defendants 
vere dismissed without prosecutien. Jf 
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the defendants had requested the perform- 
auce of these services, they would have 
been bound to pay ; but there is no rea- 
son in the argument, that because he 
can derive his fees from no other source, 
that therefore they are liable to pay 
them. 

_ 4th. It is contended, by the plaintiff 
in error, that the court of Sessions has 
the right of ordering a defendant, in all 
cases, to pay the.costs of prosecution ; 
and, that in case of his non-compliance 
with such order, he forfeits his recogni- 
zance. Now, the object of a recogni- 
zance is to bind the party to attend the 
court, and abide its orders; but these 


|unust be such as may be legally umposed, 


And tor the plaintiff in error to assume 
the ground, that in these cases there are 


‘orders of the court of Sessions, that the 
| defendants pay the costs, and that a non- 
|comphiance would have resulted in the 
| forfeiture of their recognizances, is as- 
suming what yet remains to be shown : 
|to wit, the legality, and consequent ob- 


ligatory force of such orders. ‘The Ses 

sions have no right to make such orders 

they may as well order that a defendant 
who has been dismis-ed from a malicious 
prosecution, pay the prosecutor for his 
trouble and expenses. It should first be 
shown, that the power of the Sessions, in 
making such an order, is grounded on 
some express statute, or on some settled 
principle of the commonlaw. ‘The most 
that can be said, is, that this assumption 
of power results from usage end custom 
This has prevailed in New-York, and ix 
one or two counties only. But can such 


|a power be admitted by this court te ex- 


ist in the court of Sessions? The pay- 
ment of costs is a punishment 5 and to 
punish a party who has been dismissed 
as innocent, in a criminal court, militates 
against the first principles of public jus- 
tice. The Sessions cannot by any legal 
intendment, be supposed even to possess 
a discretion of treating alike the innocent 
and the guilty. Such power is both un- 
just and arbitrary, and therefore the or- 
ders, upon which the plaintiff in error 
relies, are void. 

5th. In the case of Scofield, the jury 
eave him but a part of his claim; he 
should have been allowed the whole, 
and the plaintiff in error cannot complain. 
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6th. There is as mucit reason and ne- 
cessity for continuing or respiting a re- 
cognizance froin hour to hour, as from 
day to day, in a case where no indict- 
ment has been found, or where the de- 
fendant does not, for some special reason, 
apply to the court to have his recogni- 
wance respited. 

7th. Nothing can be inferred in favour 
of the plaintif in error, from the short 
act of the last legislature. This court 


cannot suppose from the words, ‘* any | | 


Jaw, custom, or usage, to the contrary | 
notwithstanding,” that the legislature in- 
tended to sanction the practice contend- 
ed for by the plaintiffin error: that be 
fore the passage of the act there was 
such law, usage, &c. 

The court reversed the judgment, 
on the ground, that according to the 
uniform and Jong established usage and 
practice of the courts, recognized and 


sanctioned, in most instances, by various | 


acts of the ‘egislature, 
Oyer and Terminer,and Sessions.in New- 
York, the fees, charged by the plaintiff in 
errer, were legally c hargeable. (See 2d 
vol. of this work, from p. 89 to 111.) 


Ata SPECIAL COURT of OYER and || 
TERMINER, holden at the City Hall | 
of the City of New-York, on Wed- 
nesday, the 15th of December. in | 
the year of our Lord one thousand | 
eight hundred and nineteen— 

BEFORE 
The Honourable 
JOHN WOODWORTH, one of the | 
Justices of the Supreme Court. 
PETER JAY, Recorder, and 
GEORGE B. THORP, Alderman, 
Wyman, Clerk. 





(INFANTICIDF. ) 
MARY GARDNER’S CASE. 


Van Wycex, Counsel for the prosecution. 


Maxwenr, assirned as Counsel by the court | 


And Scort, Comnsel for the prisoner. 


On the traverse of an indictment against the mo- 
ther for the murder of her infant, though cir- 


cumstances may be overwhelming, the jury 
may acquit. 





| 
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| 
Il y 


| was proved by the surgeons, 
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The prisoner was indicted for the mur. 
der of her infant child, on the 6th of 
| September last. The indictment con- 
| tained six counts, alleging the means of 
‘the death to be by blows on the head 
and neck, strangling, sufiocation, and by 
casting it with violence. into a chest, 
|The several counts merely varied the 
| means. 
|| It appeared that the prisoner was a 
servant, in the house of one Lee, in 
William-street, and concealed the birth 
‘ofthe child from the family. and hid it 
ina chest. Lonisa, a chambermaid 
ithe same house, discovering, from the 


cries, the concealment of the child, went 
i! to 
' 


Deborah Williams, a neighbouring 
lady, and related the circumstance, and 
ishe came to the house and charged the 


\| prisoner with the fact, which she at first 


i denied, 


! 
, et . ' 
'** Hush! 


but, on being pressed, = said, 
say nothing about it.”’ Louisa 
then said 11 was in the chest; and Mrs. 


relating to the || Williams threatened the prisoner, that 


| if she did not take it out, she would send 
for an oflicer. 
| The prisoner then gave Lonisaa key, 
ind she teok from a closet the chest, 
which she opened with the key, and 
found the child wrapped in rags. Means 
were used. by other women, who were 
called in, to reanimate the child, and it 
| lived several hours afierwards ; but it 
doctors 
who were called 
that marks of vio- 


‘| Fauchet and Bliss, 
soon after its death. 


ene were discovered on its head and 


‘neck. ‘There were three fractures on the 
centre of one ofthe parietal bones,*diverg- 
ing in a radiated manner, as where 8 
blow is struck on ice ; ; and considerable 
| extravasated blood was found at the 
i suture of the corinal bone. It appeared 
| to the surgeons, that the fractures re- 
sulted from great violence. A blow from 
some instrument, like a poker, might 
; have occasioned the fracture ; but, in 
| their opinion, it could not have arisen 
either from any accident at the birth, or 
| from a fall. 
The counsel for the prisoner contend- 
| ed, principally, that, as there was no ev- 
| idence of actual violence, committed on 





* These are the bones at the sides of the head, 
inclosing the brain on each side, as a wall; thet 
on the top of the head, is the coring! bone. 
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‘ 


“4. child by its mother, and, as the ap-|; Tuomas J. Oaxrey, Altorney General, & 


pearances may have b of | 
accident, either in falling, or otherwise, | 
atthe birth, notwithstanding the opinion | 
of the yhysicians, that it would be wrong | 
‘yr the jury to draw the interence, that | 
-je murdered ber own infant. And they | 
arrued,that the fact of concealment,might 
be fairly attributed to a motive consistent 
with her innocence. 

After the remarks of Van Wyck, the | 
judge, in his charge to the jury, detined | 


: | 
been the effect of | 


murder to be the killing of a human be- | 


ing with malice, either express or imph- 


ed; and he proposed iwo questions for | 


consideration : 
1. Was the death occasioned by vio- 


lence wilfully inflicted ? | 


! 
| 
| 


Wittiam McMannus, District Attorney 
for Rensselaer county, Counsel for the 
prosecution. 


|Wexcs & Grirrin, Coznsel for the pre- 
soners. 


To set fire to a gaol, for the purpose of an escape, 
is not arson. 

Though a goal is an inhabited dwelling house, 
within the meaning of the first section cf the 
“act declaring the punishment of certain 
crimes,” (1 vol. R. L.p.407.*) yet, fora prisoner, 
who may be confined in a gaol, to fire it, with 
an itention to escape, is not a wilful burning 
Within the act. 


i 





| To constitute such wilful burning, the prisoner 
| must set fire tor the purpose of consuming the 
| building. 


The prisoners were indicted, tried, 


8, If so, was this violence inflicted by ,| and convicted of arson, at the Oyer and 


the unnatural mother ? 


From the facts disclosed, which the | 


' r 


| Cerminer, held at the city of Troy, in 
ithe county of Rensselaer, on the 2!st 


' 


dge detailed, and on which he expa- | day of March last, before Chief Justice 
tiated, he arrived at the conclusion, that | 


the death was the result of wilful vio- || 
lence from the mother ; still, asthe jury | counts : 
law, as wellas of | 


were the judges of the 
the fact, they were bound to judge and 
determine for themselves. It was true, 
she was an object of commisseration : 
the crime charged upoa her was un- 
uatural, and therefore strong proof was 
requisite to convict. 
The jury acquitted her. 


SUPREME COURT OF JUDICA- 


TURE, of the state of New-York, |, 
holden at the City-Hall of the City of | 
New-York, of the term of May, in the || 


year of our Lord one thousand eight 
hundred and twenty— 
BEFORE 
The Honourable 

AMBROSE SPENCER, Chief Justice. 
WILLIAM W. VAN NESS, » 
JONAS PLATT, 
JOSEPH C. YATES, and 
'OUN WOODWORTH, 


James Farruie, Clerk, 


Justices. 





\ARSON—BURNING A GAOL—INTENTION. ) 


| 
| 
| 
| 





| 


| 


| 


| Spencer. 
The 


indictment contained three 
the first, for having, on the 3d 
| of March, 1820, set fire to a certain in- 
Sakata dwelling house, of one Jacob 
Deforest, in ‘Troy, and thereby feloni- 
ously, wilfully, and maliciously burning, 
‘consuming, and destroying the same. 
The second, for setting fire to the gaol 
of Rensselaer, being the dwelling house 
|of Deforest, inhabited by him and his 
‘family, and feloniously burning the same. 
| The third count recited, that the prison- 
| 


ers, with others, were confmed in gaol, 
and alleged, that, on the 2d of March, 
they, feloniously, wiltully, and malicious- 
ly, set fire to the same gaol, being the 
dwelling house of Deforest, the keeper, 
and inhabited by him, his wife, children, 
and servants, and the prisoners of that 
county, confined by civil and criminal 
commitments ; and the same gaol being 
contiguous to other buildings, &c. with 
intent to burn, consume, and destroy the 
said gaol, &c. 

It appeared, on the trial, that the pri- 
soners, with ten others, were confined in 
the south east room of the second story 
of the gaol. Deforest, and his family, 
resided below, in the second story. In 
the room where the prisoners were 





*« That every person, who shall hereafter be 
duly convicted of wilfully burning any inhabited 








\\ dwelling house, shall suffer death,” &c, 
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confined, plank, within the brick walls, 
were spiked, perpendicularly, to tim- 
bers ; and strips of iron were then put 
upon the plank, and another tier of plank 
were horizontally Jaid over the iron bars. 

On the night of the 28th of February 
last, the prisoners set fire to the gaol, 
by putting coals of fire into a crack, 
between two of the plank liningthe room. 
They carried coals from the stove, put 


| plank, to the top of the room, and was 
beyond their control; and the gao} 
would have been consumed, but for the 
exertions of the citizens. The fire, 
however, was extinguished, without 
any material injury. 

The jury found the prisoners guilty, 
but, expressed their intention to confine 
the verdict to the first firing. 

The Chief Justice ordered a general 








them into the crack, and blew them into a 
flame. Their object was to make a hole 
jarge enouzh to introduce a pry, for the 
purpose of prving off the plank,and,by that 
means, etlecung theirescape. Inthis they 
did notsucceed,andthe fire was extinguish- 


| verdict of guilty to be entered, and set 
| down the special finding on his minutes 
He suspended the seutence of the pris- 
oners, that the Supreme Court might 
| determine the question of law, as to the 
maiicious tnuteit. 

Cotteral was confined in the gaol, for 





ed. One Burr, a deranged man, being 
confined in the same room, was induced, 
hy the prisoners, to acknowledge that he 
did the mischief, and was confined, by 
the keeper, in one of the cells. 

On the night of the second of March, 
at about eleven o'clock, the prisoners, 
in the same manner as betore, and in 
the saine place, kindled tire, for the 
purpose of burning a hole through the 
plank, large enough to pass through, 
and escape from prison. A considera- 
ble quantity of water had been saved, by 
the prisoners, out of their. allowance ; 
and, as the firing progressed, they 
brought water in a cup, and cast iton the 
fire, to prevent its blazing and spreading. 
They hang up a blanket betore the place 
where they were engaged, to conceal 
the fire from the other prisoners, who 
were in bed, and a blanket was placed 
before the window. Threats were ut- 
tered against any of the prisoners, who 
should say any thing about the firing ; 
and Cotteral said, ‘‘ In about fifteen 
minutes we can he out, and those who 


will, may go, and those who will stay, || 


may stay and fight fire!” 

The prisoners had succeeded in burn- 
ing a hole through both tier of plank, 
large enough for a man to pass through, 
and one of the iron bars was turned up, 
and a brick was removed. At this time, 
which was a quarter after three in the 
morning, John Prescott, one of the 


watchmen, saw a smoke coming out of || mounts toa felony. 


the vaol, near the chimney, and gave the 
alarm of fire. The water, used by the 
prisoners in deadening the fire, was ex- 
pended, the fire blazed through the 











|| horse stealing, of which he had, either 
| before or after the fire, been convicted ; 
| and Crannel was confined for an assault 
|| and battery. They were both brought be- 
'fore the court, by the sheriff of hensse- 
laer, for judginent and sentence. 

| ‘Their cases were argued on the 11th 
| of May, instant, by the Attorney General, 
I ‘or the prosecution, and by Wells and 
|| Griffin, for the prisoners. 

li The Attorney Geneval argned,that the 
gaol is an inhabited dwelling house, with 
in the meaning of the act; and, to this 
| pomt, cited the case of Van Blarcum: 
|| (2 Johns. Rep. p. 105) that the gaol 
|| was burned, though not entirely con- 
|| sumed; and, to this point, he cited the 
'| case of Rose Butler, in the 16th vol. of 
the same Reporis. (See the same case, in 
the 4th volume of the City-Hall Record 
ler, p. 77.) 

|| ‘Phe counsel, in the third place, pro- 
|| posed to show, that this was a wi/ful bura- 
ung within the act. The definition oi 
arson, at common law, is, ** the malicious 
and voluntary burning the house of an- 
| other.” (1 vol. East’s C. L. p, 1015.) 
. Malice is either express or implied ; and 
' where, as in this case, the act appears te 
| have been the result of design, the pris- 
! oners are to be presumed to have acted 
|| with malice. They were confined for & 
i felony, aud it has been decided, that @ 
| breach of prison by one, so confined, ® 
(Hawk. b. 2. c. 16. 
'| 2 Chitty’s Crim. Law, p. 79. 1 Hale, 
607. 612. LR.L. p. 412. 3 Johns. 
|| Rep 449.) 

The intent to break the gaol was fele- 
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) dwelling house, and that in this, accord- 


@ ‘he aiding others to escape, might be 


GITY-HALL 


sious, and the prisonefs, harbouring 
such intent, at the time the fire was com- 
municated, are responsible for the con. 
sequences. (2 East’s C. L. p-. L019.) 
Ifainan sets fire to his own house, and it 
burns that of another, this is arson. (ib. 
1030.) 

The same doctrine apphes to homi- 
cide. Where a man, engazed in an un- 
lawful act, kills another, this may be 
murder, or manslaughter, according to 
circumstances. (1 East,C. L. p. 230.) 
The law implies malice, from the unlaw- 
fui act. The principle ts applicable to 
the case of arson; for there is no rea- 
son why it should not apply. 

Welis and Griffin, in their argument, 
admitted, that a gaol was an inhabited 


ing to the authority of Rose Butler’s 
case, there was a sufficient degree oft 
burning to constitute arson, under the 
statute. But they argued, that. accord- 
ing to the facts in this case, the prison 
ers were not guilty of wi/fully burning 
the gaol, according to the true coustruc- 
tion of the same act. Its wording is pe- 
culiar: it must be a wi/ful, and not a: 
malicious burning of an inhabited dwell 

ing house. The word wilful, here means 
an intent to burn and consume the 
building. ‘The act was passed to pre- 
vent the consummation of such intent, 
and not that to escape from _ prison. 
That the prisoners did not intend to con- 
sume the gaol, appears from the case : 
they cast on water, to prevent the fire 
trom blazing and spreading. Here, there 
Was no attempt to commit arson ; and 
though the burning was voluntary, it 
was not with the purpose and design of 
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'wilfully burning the gaol 





consuming. 
The counsel further argued, that 
though an actual escape from prison, or 


considered as felonious, yet, the bare 
attempt, by a prisoner, to escape from 
prison, was not felonious, either at cém- 
non law, or under the statute. The | 
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doctrine of implied malice, urged by 
the Attorney General, did not apply to 
the crime of arson defined in our sta- 
tute. 

The Attorney General replied; and, 
in the morning, the Chief Justice deliy- 
er@d the opinion of the court. | 

After stating the prominent facts in 
the case, he said, that the jury, for 
what reason he knew not, saw. fit to con- 
fine their ver@ict to the first firing ; and 
having doubts, whether the offence of 
which the prisoners were convicted, 
amounted to arson, he had thought prop- 
er to suspend their sentence, to take the 
opinion of the court on the question. 

The law relating te arson, is pecu- 
liar. Itis true, that any ignition of an 
inhabited dwelling house, with an intent 
to consume, where the fre is either ex- 
tinguished, or goes out of itself, is a suf- 
ficient burning to sonetitute this crime ; 
and itis equally true, and so it has been 
decided by the court, in the case of Van 
Blarcum, that a gaol is an inhabited 
dwelling house, within the meaning of 
the act. Every part, therefore, of this 
offence has been committed by the pris- 


| overs, unless it appears, from a fair con- 


struction of the act, that according to the 
facts in the case, they are not guilty of 
The case 
stands on very peculiar grounds. It 
manifestly appears that it was the inten- 
tion of the prisoners, to burn for the pur- 
pose of elfecting an escape. The at- 
tempt to escape, is not a felony, either 
at common law, or under the statute ; 
and, according to our construction of the 
statute, we think that it would be straining 
the doctrine too far, to decide that the 
tiring of a prison, by a prisoner, for the 
purpose of effecting his own escape, 
amounts to arson. 

The Chief Justice then sentenced Cot- 
teral ten years to the state prison, for 
horse stealing ; and ordered the other 
prisoner te be remanded to the gaol of 
Rensselaer. 
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AT a COURT of GENERAL SESSIONS |! maintained, because it alleged, that the 

, of the Peace, holden in and for the || prisoner obtained the goods with an in. 
City and County of New-York, at the || tent to detraud ‘Tiffany ; whereas the 
City-Hall of the said City, on Monday, 1 goods actually belonged to Whiting. 


the Ist day of May, inthe year of our {| ‘The Mayor pronounced the decision 
Lord, one thousand eight hundred and lof the court, that the indictment, in that 
4 ’ » . 





twenty— particular, was well supported. Though 

PRESENT, Whiting was Actually the owner, yet, the 

The Honourable goods were in possession of Ciffany, and 

CADWALLADER D. COLDEN, the prisoner must have intended to de- 
Mayor. || frand him. 





, ' IEEN After the remarks of the counsel, and 
ROBERT McQUEEN, and ? Mderuen.| * gee ; y he Gets ; 
ASA MANN, |; the charge of the court, the prisone: 
ae P. C. Van Wyck, Dist. Ait. || was convicted, and sentenced to the pen 
| 
! 


Joun W. Wraan, Clerk. itentiary two vears. 


! 


\ ° , . te . row . 
(FALSE PRETENCE—INTENTION TO pes || (PASSING COUNTERFEIT MONEY—SCIENTER 


FRAUD.) — EXAMINATION. ) 
BENJAMIN PINDAR’S CASE. f MARIA B. ‘TINGER'S CASES, 
i 


, .s ! Waw Wer. Connsel fi ss 
Van Wrycx, Counsel for the prosecution. || Van Wyex, Cor seh ir the several pro 
S , # me T secutlions, 
opman & Scott, Counsel for the prisoner. | » ; 
R 4 i | Dr. Gravam, Price, & Ropsan, Counse 
W., the owner of goods, on going to a forcicn jor the prisoner. 
port, left them in charge of T. a clerk, from 
whom they were obtained by talse pretences, |) ‘The mere fact of pescing asingle counterfeit bil) 


and the indictment alleged that the prisoner so , not accompanied with eirenmistanees, from 

obtained them, with an intent to defraud Th!) which a deduction eau be fairly drawn, thet 

It was held that the indictment, im that respect, || the prisoner knew it to be bad, is wmauflicient t 
might be maintained. ' produce a conviction, 

| Where a prisoner is tried the second time for 

The prisoner was indicted for oltain- |, passing coun'erieit money, the particular ci 

4 ° | ae a oat , a iene carti< 

ine two blank books, the goods of John |} cum apatite up : son il the former prosecu 

D (, tion wes founded, may Le given in evidence. 


L. Tiflany, by falsely representing to) | 
him, that he, the prisoner, was a grocer, | 
and kept a store, at the corner of Spruce | 


tseems, however, that where a prisoner hus beer 
| aequiiied trom such charge, that the jury ough 
| not, on the second tria!, to lay great stress on 
the circumstances of the former trial; and the 
| court will not ro so far as to admit the forme: 
| 


and William-street, and was a partner of 
James Ward. | 
It appeured, mm evidence, that the | 


| 


examination of the prisoner to be reud. 


prisoner came to the sture, and obtained | The prisoner, epparently a lady, 0! 
the goods on that representation. ‘Tif- |, about twenty-live years of age,” we 
fany sent Charlies E. Mortimer, a lad,'| troozht to trial ov the 9th of Novembe: 
with the prisoner, who led him through |i last, tor passing and having in her pos- 
several streets, to within a short dis- j' session, with aa intention of passing, é 
tance where Wierd lived, and then told |! counterfeit bill of $10, on the New- 
him to go there, ard he would be wiih i Brunswick bank. . 
him in a minute. The boy went to || The bill was proved counterfeit by 
Ward's, who never bad any acquain- || Samuel Maverick, the engraver of the 
tance or dealings with the prisoner. | plate, from which the genuine bills ave 
It also appeared, tiat ove Whiting, |! strack. . 
the owner of the goods, on going taj! Cornelius Van Nest testified, that ou 
New-Orleans, left his store, and its con- || the 4th of September preceding, the 
tents, in charge of Tiffany, | prisoner purchased a pair of silk stock: 
The counsel. for the prisoner, insist- ‘Ings at the store of Mr. Halstead, is 
ed that this indictment could pot be | Chatham-street, of which the witnes 
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‘ dicted, with Peleg Smith, for passing counters | ‘ 
my Mouey. (See Ist vol. of this work, p. 40) ' konenthe former occasion. 


CITY-HALL RECORDER. VES 
was a clerk, and passed the bill, which !/ ed her to take the bill: she refused to 
was shortly afterwards found to be bad. || give it up; and on his attempting to 
On the 18th of October following, tke || wrest it trom her, it was torn in two 
witness discovered the prisoner again || pieces. 

in Nassau-street, whoin he knew by her;| Van Wyck offered evidence, to show 
dress. He followed her down Frank- | the particular circumstances occurring 
fort into William-street, and saw her go || on the former trial. , 

into the shop of Aaron Wood, a black, Price did not deny, but that the single 
where she passed to Wood's wife, for || fact, of ber having formerly passed a 
fifty cents worth of pies, a $3 counter- || counterfeit bill, might be given in eVi- 
feit bill on the Providence bank, This |; dence, to show the secienter, but he con- 
bill was sent out for examination, and || tended that the particular circumstances 
was handed to Van Nest, who procured || of the former trial, wherein she had 
assistance, and conveyed the prisoner to |} been acquitted, ought not to be receiy- 
the police. She said that she obtained |; ed. 

the bill fur making a dress ; and, in her Van Wyck, contra. 

examination in the police, stated that she The Mayor, on the authority of the 
lived at the corner of Orange and Pump- |, cases of Anthony V.Bartow,(ante, 3d vol. 
street, and had boarded at the house of | p. 143.) and Dennis Dougherty, (ante, 
William Goldsby, in the Bowery :* but |! 4th vol. p. 166.) decided that the evi- 








—— ee 


Mjenied buying the stockings at Halstead’s || dence was admissible. 


tore. Van Nest, however, stated that!/ Wan Nest was then introduced, as & 
Jie was positive she was the same per- |; witness for the prosecution, and gave 
on; for he knew her by the uncommon! the same testimony as on the former 
ength of her fingers, and by a peculiar |; trial. 

ark on one of her thumb nails. ‘| ‘The examination cf the prisoner, on 
After the remarks of the respective || this charge, taken by Justice Christian, 
ounsel to the jury, the Mayor charged ‘ithe 22d of January last, stated in its 
nem. that althongh they shonld believe || commencement, that ‘* the prisoner was 
he bill a counterfeit, the circumstances |) bronght up on the 18th of October last, 
elied on, to show that she knew it tobe | charged with having been an associafe 
ounterfeit, were slight, ' of counterfeiters and pickpockets ;” and 
she was immediately acquitted. this magistrate, on being sworn, stated 
onnmammnes | tbat those prefatory words were put in 
On the Sth day of March, the prison- | the examination, as the true character 

r, in tears, was again put at the bar, | given ot the prisoner in the police. 
i! tried on an indictment for passing a || hy bis preface pe tee eae 
ounterfvit $2 bill of the Orange county | animadversion on the conduct of Justice 
ank, on William McVeigh, in the lat- | Christian, by the counsel of the prison- 
z ,er; with how much justice, we will 
| leave to our readers to judge, when we 
| inform them, that the examination stated, 
| that the prisoner got the bill of Selah 
ill. Suspecting it to be bad, he went as -e ~~ that me Sait cs 
ut, and saw Azel Conklin, one of the |} ‘4 we 2 Neer — 
lice officers, and showed it to him. Dprenesner wae Some connexion also 

! 
' 


"part of January preceding. 

It appeared, that the prisoner came 
the store of McVeigh, and purchased | 
pair of shoes, for which she gave the 








appeared between the prisoner and Vin- 


enklin asked her where she obtained S Eheaee teled the pencedion Gini 
i¢ bill, and also her name, and place of || Cet Nonte, ined the | § 


idence. She answered, that she re- | for picking pockets. Join these with 
ived the bill in William-street, that | the circumstance of boarding at Golds- 
T name was Miss Jones, and that she by’s, and it must be admitted that the 
sided in John-street. Conklin suffer. || P'efatory matter, however unnecessary, 
, was the truth. 

Van Wyck offered to read the exami- 
' nation of the prisoner, in the police, ta- 











*In the month of March, 1816, Goldsby was 
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This heing objected to, by the coun. 
sel for the prisoner, the Mayor said, that, 
in his opinion, the evidence offered was 
admis-ible : not as an examination un- 
der the statute, but as a mere confes- 
sion reduced to writing. In this opinion, 
he was overruled by the Aldermen on 


crowded against Pere, and succeeded \y 
picking his pocket of bis pocket book, 
containing the money, and made off 
He was taken at the upper end of the 
market, and the pocket book was found 
near where he was taken. Edward Fitz. 
gerald, a butcher in the market, had, 





the bench, and the examination was re- 
jected. 

After she remarks of the counsel, the 
Mayor hoped that the jury would decide 
this case on its own merits, indepen- 
dent of the circumstances of the former 





before this time, learned that another 
person had his pocket picked of $53, 
and that the prisoner was suspected to 
be the thief. Fitzgerald, therefore, 
watched his motions in market, and saw 
| him put his hand in, and withdraw ii 
from. Pere’s pocket. 





tiial. It had, indeed, been decided in | 
this court, without the aid of any former 
authority, that the circumstances of a 
former ivial, for this offence, wherein 
the prisuner had been acqui'ted, might 
be given in evidence, on a subsequent 
trial, for the purpose of showing his in- 
tention in passing other counterfeit mo- 





ney. Though this seemed to be reason- 
able, vet the court would not undertake 
to charge the jury that it was law. It 
would be desirable, whenever an occasion 
should offer, to have the question carri- 
ed, for decision, to the Supreme Court. 

After adverting to the important cir- 
cumsiances, he left the cause to the ju- 
ry, who acquitted the prisoner. 


(HIGHWAY ROBBERY—SUBORKATION OF 
PERJURY. ) 


JAMES THOMAS, indicted with PE- 
"TER DWYER, AND BENJAMIN 
HAWKIE’S CASES. 


What excellent effects flow from a mild system 
of punishment? How efficacious are pardons? 


During the term of February last, 
Benjamin Hawkie was tried on an in- 
dictment for grand larceny, in stealing 


$70, in silver coin and bank bills, the ' 


property of Joseph Pere, on the 3d day 
of the same month. 

It appeared, in evidence, that on the 
day laid in the indictment, the prosecu- 
tor, a countryman, was at the fly-mar- 
ket, with a load of wild game for sale, 
when the prisoner, aided by his coadju- 
tor, afier bantering for some partridges, 


The prisoner, on the trial, introduced 
. James Thomas, above named, from 
| bridewell, as a witness, who swore that 
he stole the pocket book himself, and 
threw it down, near the place where 
the prisoner was taken, because some 
' gentlemen looked hard at him. While 
the witness was testifying to his om 
turpitude, he had the impudence t 
langh heartily, as if he had done a clever 
thing. 

The prisoner was convicted, and sen 
tenced to the state prison for fourtee: 
years. 

The Mayor, in pronouncing sentenc 
remarked that the prisoner, in additiat 
to the offence of which he had bee 
convicted, was guilty of subornin 
' Thomas to commit wilful and corruy 
perjury. 

Hawkie had been convicted of grat 
larceny, on the 5th of February, 18!! 
and sentenced to the state prison thre 
years, and on the 10th of June, 1?!! 
he was pardoned and discharged. 


ee ee 


Thomas, with one Peter Dwyer, ® 
indicted for highway robbery, on \? 
liam McLane, and stealing his watch.! 








ithe value of $20, on the 4th of Feb 
ry imstant. 
It appeared, in evidence, that ' 
prosecutor, the prisoner, and other 
were carousing and singing, at the © 
Spring Tavern, in Greenwichestre’ 
| near the state prison, when Mclav 
| went out of the door, and the pris 
‘followed him, seized his watch chi! 
| and, after a considerable struggle, wre: 
| ed it forceably away. He was soon! 
ter searched by Vincent Delas® 
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taigne, the landlord, and others: a) 
nistol was found on him ; and the watch 
i concealed in one of his bocts. 

Thomas was convicted, and Dwyer ac- 
quitted ; and the former was sentenced 
to the state prison for Ife. 

The Mayor, ip pronouncing sentence, 
said that, in the whole course cf his jn- 
dicial experience, he had never wiiness- | 
ed such lenravity, as hac been evinced 
by the prisoner, shen examined as a 
witness ; ard in addition to the enormous 
crime, of which he had been convicted, 
he was gilty of wiifol anc corrupt per- 
jury, on the trial of Benjamin tawkie. 





(ASSAULT AND BATTERY—ASSENT. ) 





WILLIAM B. JAQUES’ CASE, 





Vaw Wren, Counsel for the nrosecuiion. | 
Price & Ery, Counsel for the defendant. 


M.. the owner of a horse and gig, in company 
with J. wioun he hed invited to rile with him, 
drove, with creat s; ccd, throneh Broadway, | 
and knocked down 9 wornan in the street 5 it 
was held, that it J. assented to such immnode- 
rate driving, he was responsible for the injury. 


The defendant was indicted for an 
essanit and battery, committed on Hliza- 
beth Burgess, on the 2ist of March | 
last. 

It appeared, that Zachariah Mead, the 
owner of a horse and gig, in company 
with the defendant, botii being young 
men, took a ride for the purpose of 
showing the horse. Mead held the 
reins, and in driving the horse through 
Broadway, at the rate of about six miles 
an hour, near Trinity Church, rode 
against Mrs. Burgess, who was crossing 
the street, and knocked her down. Her| 
head was cut open to the bone ; and she 
was otherwise injured so much, that she 
was unable to attend the trial; (May 5) 
and it was proved to be uncertain whe- 














ther she would ever be able to walk 
well again. 

The defence was, 
had no agency in driving the horse 
against the woman. The owner held 
the reins, and had the sole management 
of the horse. ; 


that the defendant | 


‘ 


7 


The Mayor, in his charge to the jary, 
took eccasion to remark, in terms of 
pointed reprehension against the prac- 
tice pursued, principally by young men, 
of driving carriages through the streets 
immoderately. By a law of our city, 
persons are prohibited from driving fast- 
er than five miles an hour ;* the evidence 
is, that they rode at the rate of six miles 
or more an hour. 

1f Mead was on trial, there could be 
no question, but that he would be re- 
sponsible for this injury. The question 
is, Whether the defendant stands in the 
same situation. In the opinion of the 
court, if the jury should believe that 
the defendant assented to this immode- 
rate driving, he is equally responsible 
with Mead, and ought to be convicted. 

The deferdaat was found guilty, and 
fined $5, and the costs. 


(COINING—VARIANCE.) 


JOHN 1. DORSET T’S CASE, 


Van Wyck, Counsel for the prozecution. 
Sampson & Swanton, Counsel for the 
prisoner. 


To have, in possession, instruments for coining, 
with an intent to coin counterfeit moncy, is « 
misdemeanor at common law. 

An indictment alleged that the prisoner had, in 
his possession, a dye, made of tron and stce', 
with an intent to coin counterfeit money ; but 
the dye was made of sine and antimony ; it was 
held, that this indictment could not be wain- 
tuined. 


The prisoner, in October last, was in- 
dicted for a misdemeanor at common 
law, in having in possession, a dye made 
of iron and steel, with an intent to coin 
counterfeit half dollars and twentyfive 
cent pieces. 

It appeared, that Azel Conklin, and 
another police officer, arrested the pri- 
soner, at his house, in Water-street, and 
where they found a skillet, with some 
composition metal, which had been 
melted, some quicksilver and aqua fortis, 
in his desk, and, in a chest, two several 





~* Such a law is absurd, and must always re- 
main a dead Ietter. Who is to watch? Who te 





measure the cistance, and ealeulate the specd >. 
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dyes, which, on being produced, appear- || house of Ebenezer diurges, and stealing 
ed to be adapted for casting half dollars || his goods, and was sentenced to tie 
and two shilling pieces. ‘The prisoner || state prison for life. 
attempted to interrupt the officers in || 
searching ; but he was brought, by force, 
tothe police. Some ae ~~ giv 
en, that several spurious ha ollar |; ,. , por ee ee 
pieces had,been aed inthe neighbour- ||. es Saag al. papoose —- 
hood of the prisoner; but this was not || “iCte’ of this obence, in stealing the 
beceght tone to hie. | goods of Andrew Ure, was sentenced 
Sampson raised a question to the court, || ‘° Ps oe omg = bag ete 
whether the possession of instruments |) |, = al _ wall rane Ss Food: 
adapted for coining, with an intent to |) Stephen Mawrence, was iried, Con: 


coin, was a misdemeanor at common || V!c!ed, and sentegced to the state prison 
law. for five years. 


The Mayor said, that the question || , William sags W ee >. ” 
had been recently decided, by lord Elen- ~~ ay D —" “y i 
borough, in a case which was tried be- || tad - ene - ? eu 
fore him. Passing coined counterfeit || “°T® ‘ried and convicted : 2 oung 


. |W s ‘Is . 
money, is a felony under the statute ; | was sentenced to the state prison four 


. . : I s twely ‘ars 
and to have, in possession, instruments, || — and the others twelve  yeais 
each. 


adapted for coining such money, is an || . 
overt act, leading to the principal of- | Joseph De Witt, for stealing the 


° . ° ° 12 © : ¥ J rhy- e 
fence, and, on that principle, is a misde- t separate goods of Peter Lorillard and 


meanor at cominon law. It was as im-|j Peter A. Mesier, was convicted gn tne 

portant to prevent crimes in their iucep- || ig yp and sentenced seven year: 

tion, as to punish them, when perpetrat- || © Me state prison. 

ed. ‘This doctrine was settled in this || 

court, in the case of John Burke Mur- 

phy. (4 vol. of the City-Hall Recorder, 
42.) : ; Mary Kingston, John Inwardness, 
‘The dyes, on being examined by a \| Benjamin Pindar, Charles B. Hurst, 

witness, were proved to be a composi- |! Alexander Croxford, Joseph Rorolin, 

dion of zinc and antimony. _ || Elizabeth Cesar, Chir'es Hill, Hezeki- 
The Mayor said, this was a fatal vari- |! ah Sands, William Young, Marcia Blair, 

ance between the inlictment and proof. |! Charles Andrews, and Samuel Lord, 


Van Wyck abandoned the prosece- |! were severaily indicted, tried, and con- 


tion, and the prisoner was discharged. | victed of this offence ; and the two first 
a /hamed were sentenced to the penitentia- 
— | ry two years each; the three following, 
| convicted on two indictments, were, on 
| each, sentenced two years—the punish- 
‘ment for the last offence, to commence 
'on the termination of the punishment for 
Charles Hinsdale was convicted of || the first, and the other prisoners were 


ehis offence, in breaking the dwelling '! sentenced for shorter periods of time. 
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